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' Memorandum 77-36

éubject: Study 39.200 - Enferceﬁent of Judgments (Ccmprehensive Stat-
: ute~-Third-Party Rights)

At the May meeting, the Commission requested the staff to prepare
a memorandum examining the rights and remedies of third persons who have
or claim an interest in property which a judgment creditor seeks to ap-
'ply to the satisfactiou of a judgment against a judgment debtor. This
memorandum summarizes existing law and prior Commission decizions in
this area, and lists some alternatives to existing 1aw. Attached hereto
as Exhibit 1 1s a discussion of the recent decisions of the United
States and California Supreme Courts bearing on the constitutionality of
a levy without notice and hearing where title is in doubt.

FXISTING LAW

Remedies of Third Persons and Other Provisions for Protection of Third-
Party Rights

1. Levy procedures. Existing statutory law seeks to protect the

interests of third persons at the time of levy in two sltuationa: Code
of Civil Procedure Section 6822 requires the Judgment creditor to give a
bond in twice the amount of the judgment as a condition to levying upon
& bank account or safe deposit box thet does not stand solely in the
name of the judgment debtor, and Code of Civil Procedure Section 689b(1)
requires the levying officer to determine the legal owner of a motor
vehicle or vessel from the Department of Motor Vehicles and notify the
legal owmer (if different from the registered owner) of the levy.

As discussed in the Tentative Recommendation Relating to Attachment

of Property Subject to Security Interest (considered at the May meet-

ing), the declsions have held in general that a secured party with a
perfected security interest in collateral involving a bailment or the
indebtedness of an account debtor to the defendant or Judgment debtor is
entitled to the disposition of the collateral without interference from
a subsequent levy on the defendant’'s or judgment debtor's interest in
the pledged property. Where judgment creditors, bailees, and account
debtors. are aware of this body of law, the interests of third persons

who are secured parties should be more likely to be protected.
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The third person may refuse to comply with a levy by refusing to
turn over tangible property in his possession or to pay over amounts
owed to the judgment debtor, thereby forcing the judgment creditor to
~ take additional action such as supplementary proceedings or a creditor's
suit to determine the respective interests of the third person and the
judgment debtor.

2. Request for notice of sale. Code of Civil Procedure Section

692a ﬁermits any person to file with the clerk a request for notice of
sale on execution issued under the judgment. This provision is ap-
parently used only rarely.

3. Third-party claim. The third person may claim title and right

to possession of personal property by way of a third-party claim under

Code of Civil Procedure Section 689. A secured party may assert a

securlty Interest by a claim under Code of Civil Procedure Section 689b.
4., Undertaking to release property levied upon. A third party who

claims ownership of personal property levied upon may give an undertak-

ing in twice the value of the property in favor of the judgment crediter
to secure its release pursuant to Code of Civil Procedure Sectlons 710b

to 713-1/2,

5. Action to enjoin sale. At least in the case of a pending exe-

cution sale of real property, the third person may bring an action to
enjoin a sale which would be a cloud on the third person's title.
Einstein v. Bank of California, 137 Cal. 47, 6% P. 616 (1902).

6. Action to quiet title. The third person may bring an action to

quiet title against the purchaser at the execution sale. See Code Civ.
Proc. § 738. This remedy is particularly important where real property
is involved since the third-party claims procedure does not apply to
real property. See First Fat'l Bank v. Kinslow, 8 Cal.2d 339, 65 P.2d
796 (1937).

7. Action for specific recovery of persomal property. The third

person may bring an action against the creditor and levying officer for
specific recovery of tangilble personal property. See Taylor v. Bern-
heim, 58 Cal. App. 404, 209 P. 55 (1922). 1Im order to bring such an
action, the third person must be entitled to immediate possesslon,

8.  Action for damages for conversion. Where the third person

concedes the loss of title, or where the possession camnot be recovered
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in an action for specific recovery, the third person may sue for damages
for conversion. 5 B. Witkin, California Procedure Enforcement of Judg-
ment § 115, at 3481 (2d ed. 1971). Usually the levying officer will be
protected by Code of Civil Procedure Section 689 which protects the of~

ficer from liability where no third-party claim is filed; where a claim
is filed and an undertaking is given, the third party's remedy is
agatinst the creditor and suretles on the undertaking. Cory v. Cooper,
117 Cal. App. 495, &4 P.2d 581 {(1931).

9. Action to remove cloud on title., There 1s an equitable action

to remove 2 cloud on title in order to enforce the right under Civil
Code Section 3412 to have vold or voidable written instruments which may
cause serious Injury to the title of the third person delivered up or
canceled. 3 B. Witkin, California Procedure Pleading §§ 535-538, at
2183-2185 (24 ed. 1971).

10. Declaratory relief.  Code of Civil Procedure Section 1080

- would appear to permit the btinging of an action for declaratory relief
to determine the rights and duties of the parties before there is an
actual invasion of a right, such as where the judgment creditor has at-~
‘tempted to levy on property in the third person's possession.

-11. Abuse of process. The third person may bring an action for

. abuse of process where the judgment creditor has had an ulterior pur-
pose, process has been improperly used in the proceedings, and there are
. damages: See McPheeters v. Bateman, 11 Cal. App.2d 106, 53 P.2d 195
(1936); cf. White Lighting Co. v. Wolfson, 68 Cal.2d 336, 438 P.2d 345,
66 Cal. Rptr. 697 (1968). It has also been argued that exemplary dam-
ages ghould be availlable to third persons by way of An action for mali-
elous prosecution. See Riesenfeld, Torts Involving Use of Legal Pro-
cess in Debt Collection Tort Practice § 5.7, at 116~117 (Cal. Cont, Ed.
Bar 1971).

Remedies of Judgment Creditor

1, Levy procedures. If a judgment creditor wishes to assert that

property 1s owned by the judgment debtor, the creditor‘méy instfuét the
levying officer to lévy upon the property. Whether a mere'leﬁy'will be
sufficient to obtain control of the property is another matter--the

creditor may be forced to resort to other pfocee&ings in a caae where
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-the third person refuses to give up possession or to make payments.
However, particularly in cases where the debtor has possession of the
property or a "fourth person’ such as a bank controls property in the
name of the debtor and a third person, the judgment creditor may levy
and force the third person to assert his claim agailnst the creditor or,
perhaps, against a purchaser at the execution sale. The use of levy to
asgert title in the Jjudgment debtor 1s specifically recognized by Civil
Code Section 3439.09 regarding fraudulent conveyances; subdivision

- (a)(2) of this section provides that the creditor may '"disregard the
conveyance and attach or levy execution upon the property conveyed.'

2. Demand for secured party claim. Code of Civil Procedure Sec-

- tion 689b(8) permits the judgment creditor to have the levying officer
-serve the secured party with a demand that the secured party make a
third-party claim under Section 689b within 30 days of service of the
demand or forfeit the interest in the property levied upon.
- 3, Attack on invalid transfer. Civil Code Section 3439.09 permits

the judgment creditor to bring an equitable actlon to set aside a
transfer which is fraudulent under the Uniform Fraudulent Conveyance
Act. In addition, other types of fraudulent transfers such as transfers
without change of poscession and bulk transfers may be set aside, 5 B.
Witkin, California Procedure Funforcement of Judgment § 150, at 3513-3516
(2d ed. 1971).

4. Examination. A debtor of a judgment debtor or a person holding

property of a judgment debtor may be ordered to appear and be examined
before the court pursuant to Code of Civil Procedure Section 717. The
court's order may be issued on the basils of the judgment creditor's
affidavit on informaticn and belief. The person to be examined is paid
mileage fees of Z0 cents per mile, one way, but may not be required to
attend an examination outside the county of such person's residence
unless the distance is less than 150 miles. Code Civ. Proc. § 717.1.
At the conclusion of the examinatioun, the court may order the property
applled to the satisfaction of the judgment unless the third person
makes an adverse claim or denies possession of the property or the debt
tﬁ the judgment debtor. Code Civ. Proc. * 719; Bond v. Bulgheroni, 215
Cal. 7, 8 P.2d 130 (15832).



5. Creditor's suit. Where the third person makes an adverse claim

or denles possession of the judgment debtor's property or the debt to
" the judgment debtor, or where the examination of the third person would
‘be’ futile, the judgment creditor may bring a creditor s suit to subject
thé property to the satisfaction of the judgment. See Code Civ. Proc.

§ 720; Béﬁd-vl Bulgheroni, suEré. The court at the examination proceed-
ings may enjoin transfer of the property or payment of the debt until a
~creditor's suit can be commenced and prosecuted to judgment. Code Civ.
Proc, § 720.

6. Declaratory relief. Presumably the judgment creditor may bring

an action for declaratory rellef either before or -after levy to deter-
mine the interests of the respective parties. . See Code Civ. Proc.

8 1060. However, the annotations under Sectioﬁ.lﬁﬁa'do not indicate
that this is done.

TENTATIVE COMMISSION DECISTONS

" The Commission has considered many 1ssues arisihg ﬁﬁdéf these vari-
oug remedies and procedures, frequently in‘a éontext other than the
recognition of third-party rights. There have been no decislons to
change the traditional remedies such as conversion gqulet title, specif-
ic_recovery,land‘abuse of p:ocess. Tentatively, the Commission has
deéided to permit the bringing of a creditor's suit without having to

-first exhaust the legal remedy of examining the third person. See
Section 705.220 in the draft statute attached to Memorandum 77-3.

The Commission has also determined to continue tiost of the sub~
stance of the law relating to levy procedures, request for notice of
sale, and examinations of third persons. The Commission previously
considered-the constitutional issues involved in permitting levy on

- property-of-a third persch {see Exhibit 1) and, while expressing. some
uneasiness about thesc procedures, decided to retain existing levy
provisions, at least insofar as the due process élause 18 concerned,
until some clear statement by the courts -appears. It was the consid-
"eration of the proposed revisions of the third-party claims procedires,

. egpecially the provision for demanding that the third persor make 4’

niclaim (draft Section 706.410), that has prompted the present inquiry.
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POSSIBILITIES FOR CHANGE

Several suggestions for revision of existing procedures were made
~ in previcus meetings. The following discussion attempts to summarize
these sugpestions and list other possibilities. Some of these alter-

natives might be combined whereas some are mutually exclusive.

"}, Actions for Damages or Declaratory Relief

The staff does not think there is any need to tamper with the vari-
ous remedies existing independent of the enforcement of judgments title
that permit an aggrieved party to sue for damages or for declaratory re-

lief of some sort.

2. Wromgful Execution

‘Section 490,050 in the Attachment Law permits a third pérson to
recover on the plaintiff's undertaking for damages for wrongful attach-
ment through a noticed motion procedure. Sectilon 490.010 makes the
plaintiff liable for a levy on property of a third person except where
all of the following conditions exist:

(1) The property levied on is required by law to be registered
or recorded in the name of the owner.

{2) It appeared that, at the time of the levy, the perscn
against whom the writ was Issued was such registered or record
owner. : ’

(3) The plaintiff made the levy in good faith and {n reliance
on the registered or recorded ownership.
This more efficient remedy for wrongful attachment was added because it
was felt that the remedy of abuse of process was too cumbersome and ex-
pensive in manv cases.

"In proceedings to enforce a money judgmeunt, the law currently pro-
vides for an undertaking only where the judgment creditor seeks to levy
on a deposit acecount or safe deposit box not standing solely in the name
of -ithe judgment debtor. It would be possible to force the judgment
creditor to search availlable title records by providing a statutory
1iability for levying upon the property of a third person analogous to
that provided in Section 490.010(d). This would require that the judg-
ment creditor. glve some sort of undertaking as a condition to obtaining
a writ of execution., Uiability on the undertaking would then be simi-

larly enforceable by motion under Code of Civil Procedure Sectlon 1058a.
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_However, the staff believes that requiring an undertaking in every case
would add needlessly to the expense of enforcing a judgment and would
”iﬁereese‘the costs aseeseable‘against the jddgment debtor.

o .It:should also be noted that statutory specification of levy pro-
cedures which recognize the distinct possibility that accounts recelv-

| able, choses.in action, chattel paper, and the liketmay'be subject to

prior rights of secured parties (see Tentative Recommendation Relating

to Attachment of Property Subject to Security Interest) and which re-

.quire levy to be accomplished by serving notice on the secured barty
should reduce the number of situations where careless levies are made

- and where secured parties are impelled to make third-party claims.
-Hence, the number of cases where the undertaking for wrongfiul exeécution
. would bemefit third persons would appear to be small as ccmﬁared'to the
total volume of cases where the expense of an undertaking would be
~incurred, '

. 3. _Liability for Expenses Incurred in Making Third-Party Claim

‘The ' judgment creditor could be made liable for costs and reasonable
attorney's fees- incurred by a third'party‘in”thirdeparty cldin proceed-
ings. This sort of provision would presumably have the effect of
making judgment creditors more careful about what they'instruet Ierying
- officers to levy upon. Fowever, it seems a bit harsh if a ﬁudgment
creditor has taken all reasonable measures to determine third ﬁérsdﬁs'
intevests. Perhaps this sort of provision would best be limited by a
provision that the judgment creditor is not liable for the attprney's
fees of a prevailing third—party claimant {f the interest was required
to be registered or recorded but was not or if the judgment creditor

reasonably believed there was no third-party interest.

4.. Duty of Inquiry Concerning Third-Party Interests

The judgment  creditor could be required to state on the application
for a writ of execution or in amy later instructisns to the levying of-
ficer that-it is reasonably believed ‘that the described interests in
personal property are subject to levy to satisfy the judgment. Réason-
able belief could be defined 1n a manner similar to that provided in
Civil Code Section 1980 (enacted upon Commission recommendation) cori-
cerning the ¢ position of personal property remaining on leased prem-

1ses at the termination of a tenancy:
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“(d} "Reasonable belief” means the actuallknowledgé or belief

a prudent person would have without making an Investigation (in-

cluding any investigation of public records) except that, where the

landlord has specific information indicating that such an investi~
gation would more probably than not reveal pertinent information
and the cost of such an investigation would be reasonable in
relation to the probabie value of the personal property involved,

.'reasonable belief ' includes the actual knowledge or belief a pru-

dent person would have if such an investigation were made,
Alternatively, the judgment creditor could be required to state on
penalty of perjury that an investigation had been made of public rec-
ords. Such provisions should inhibit levies on property 1n which the
various ownership Interests are unclear. However, it might be objected
that the standards are not clear emough for the judgment creditor to be
able confidently to instruct the levying officer to levy upon property
in many situations.

The statutory duty of reasonable inquiry could be combined with a
provision for notice before or promptly after levy te third persons who
ate believed to have an interest and for an undertaking (like that given
pursuant ;to third-party claim proceedings) as a condition of levy on
such property. 1In essence, this scheme would reverse the order of
certain steps in the traditional third-party claims procedure by re-
quiring the judgment creditor to discover third persoms and provide an
undertaking indemnifying them for any taking before there is actually

any third-party claim.

-5, Prelevy Judicial Determination of Interests

- The discussion above noted the possibilicy of using declaratory
judgments to determine property interests before ievy %hen the judgment
creditor is in doubt and wishes to avoid liability. It was also noted
that a quick check did not reveal that this is done.. There are obvious
:problems with using equitable actions for declaratoery relief in this
m&nner. The time and expense when compared with the possibility and the
amount of liability wouid discourage such a course. In many cases, to
delay the actual selzure of property until title can be determined,
would result in the loss of the property. In any event, assuming that
the remedy currently exists, we would not suggest that it be restricted

1n any way.



In-earilier memorandums, the question of requiring a pfelevy hearing
of some sort has been discussed. It has been concluded from an examina-
tion of the relevant cases (see Exhiblt 1) that there is presently no
Jdndication of a constitutional requirement of prelevy hearings after
judgment and therefore that requiring prelevy hearings in every case
would be unreasonable. However, no recent cases have actu311Y'ﬁealt
. with the specific question in light of the interests of third persons,
But to say that prelevy hearings are not constitutionally requiré& does
not answer; the question whether such hearings should be required in
certain circumstances out of considerations of fairness. Should the
Commission determine that some additonal protections for third parties
are necessary at the point of levy, the staff recommends a prdbédure
-with the following features as a practical solution:

(1) An ex parte hearing todetz_aine the existence of thirdéparty
interests (keeping in mind that sven a meaningful ‘ex parte hearing
_be{ore a judge may offer little protection since.the facts .are typically
rwithin the knowledge of the judgment debtor and the possibly unknown
third person).or, if the ccurt sc crders, a hearing on hotice and notice
of. levy to the third person would be required ia the following special
cases: o

(a) Where the creditor seeks to levy upon property (including

real property?) that is recorded or registered in the nane of a

. third person but is claimed by the creditor to be property of the
debtor to sbme extent. ! :

(b) Where the creditor seeltis to levy upon.property that is no
longer owned by the debtoz but was subject to an attachment lien
or Judgment lien prior to beiny transferred.

{c) Where the. credictor seeks to iévy upon property that the
creditor believes or has reason to heliwve is jointly owned by the
debtor and some third person but is in the posssssion or under the
control of souwe other third persou (L 8., bank account, safe de-
posit box). ' '

(2) Where the creditor seeks to levy upon Jroperty in the debtcr 8
possession or under h*s control that the creditor believes or has reason
to believe 15 jointly owaed by the Jentcr and some third person or is
‘subject to a liesn or secur:ty interest, the creditor must give notice of
the levy to the tnird person prsmpt;y after levy. Thls affords the
third person the opportunity for an eariy ueariig, but no hearlng is re-
quired because the third perDOn 2} possesalon or use of the property is
probably not being disturbed.
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{3) In any other situation where the property is in the debtor's
possession or under his control, the creditor would be able to levy on
guch property without any prior hearing. This principle is based on the
presumption that property in the debtor's possession belongs to the
debtor and that, if it does not, the taking is de minimis insofar as the
third person is concerned.

(4) In any other situation where the property is in the possession
or under the control of a third person, the creditor would be able to

levy on such property without any prior hearing. This is based on the

assumption that the third person can look out for his own Interests in
such cases. (This fourth principle could be made paramount over excep-
tions (2) and (b) under the first principle.)

(5) The creditor could also be required by statute or in the court's
diseretion to give an undertaking indemnifying third persons 1in any case

where an application to the court 1s required.

6,  Avallability of Third-Party Claims Procedure in Supplementary Pro-
. ceedings

Professor Riesenfeld has supgested (see First Supplement to Memo-
-randum 76~72} that the third-party claim procedure be made available

when a third person is examined in supplementary proceedings.

. Present law does not permit third party claims under ® 689 or 689b
in supplementary proceedings because of constitutional doubts.
Since the procedure has been upheld as constitutional in case of a
levy, see Rauer's Law and Collection Co. v. Higgins, 95 Cal.
App.2d 483, 213 P.2d 45 (1950), there are no reasons why similar
steps should not be permitted 1f a third party chooses to claim
superior rights in supplementary proceedings. If the supplementary
proceedings implement a post-judgment levy, 5§ 689 and 689b are
applicable by thelr very terms. - Why should the same procedure not
be applicable if the judicial lien is obtained by supplementary
proceedings?

Florida, Indiana, ¥ansas, "laryland, *dchigan, Jew York, Horth Carolina,
Oklahoma, and Washington permit such proceedings. See 5. Riesenfeld,
| Creditors' Remedies and Debtors' Protection 277, 289 (2d ed. .1975).
There are several manners 1in which this policy could be accom-
plished. The least coercive scheme would permit the third person to
make the claim in supplementary proceedings. A more useful procedure
from the goint of view of the judgment creditor {(and sometimes the

'_judgment debtor) is to permit the court to determine title despite the
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objections of the third person. In order to afford procedural pro-
teetions, the third person should be permitted to move for a change of
venue (since supplementary proceedings may be held outside the. county of
the third person's residence, but a creditor's suit would normally be
filed in the county where the third person resides) and provision should
be made for granting continuances. This latter approach appears to be
more typical of the.states which provide for the determination of third-
- party interests in: supplementary proceedings., At past Commission meet-
ings, objection has been made to summary proceedings to determine the
title to property; however, the alternative is that the judgment credi-
tor is forced to bring an independent action with the consequent delay

and added expense..

'7. 'Request for Statement of Interest

At the last meeting, it was suggested that an inexpensivé manner
for the judgment creditor to obtain a statement of the interest claimed
by a third petson could be patterned after Commercial Codé Section 9208
‘which permits a debtor on a secutity agreement to prepare a statement of
the amount of the unpaid indebtedness and a list of collateral and
forward it to the secured party to be corrected and returned. The
secured party is required to comply within two weeks fromhreéeipt and,
if the secured party does not comply, he is liable for any loas caused
to the debtor thereby., The debtor is entitled to a statement once every
six months or more often if a 10-dollar fee is paid. k

It would be simple to extend the right to obtain such a statement
to judgment creditors of debtors on security agreements. However, there
are problems with extending this procedure to permit judgment creditors
to obtain statements from third persens who are not secured parties.
Unsecured third persons do not necessarily have any contractual rela-
tionship to the judgment debtor, or at least not a continuing one. Such
third persons are not currently under a duty to provide statements as
are secured parties under existing Commercial Code Section 9208. The
less clearly defined nature of interests of unsecured third persons may

render a statement of the sort envisioned by Section 9208 inappropriate.

CONCLUSION

Arriving at a confident conclusion about the proper mix of remedies

and procedures calculated to protect the interests of innocent third

-11-



persons while permitting as prompt and inexpensive enforcement of a
money judgmeﬁt as poésible is, needless to say, rather difficult. It
mast also be borne in mind that the judement debtor will in the end bear
much of the cost for addicional requirements for levy and additional
procedures although at the same time it 1s recognized that the judpment
debtor in some cases could avoid any added expense by paying the judg-
‘ment or making an afrangemEnt with the judgment creditor.

The staff tends to believe that the following suggestions offer the
best approach to this problem:

{a) Levy procedures should be modified along the lines suggested in

‘point 5 supra. '

(b) With provisions for continuances and change of venue, the court
should be able to adjudicate third-party claims in supplementary pro-
ceedings. (See point 6 supra.)

{c) A judgment creditor of a debtor on a security agreement should
be able to obtain-a statement of the interest and ceollateral from the

secured party pursuant to Commercial Code Sectilon 9208.  (See point 7

supra.}

Respectfully submitted,

Stan €. Ulrich
Staff Counsel

-12-



Memorandum 77~-36.

EXHIBIT 1
HIJE PROCESS AND THIRD-PARTY RICHTS

Commoo Law

Under the common law, the levying officer was liable to the third
'person for conver31on or replev1n and was not protected by the fact that
he was oneratlng on thL authorlty of a writ 1n the favor of the creditor
and agalnst the debtor. 1[ the officer released the property to the
fthird person, he would be 1liable to the crediter if it turned out that
he was in error. 1In California Section 589 was enacted origiﬁally to
protect the levying off1cers from these conflictin? liabilities

Solv1ng the levylng offlcer s llablllty problems obv1ously does not
guarantee the fairness or conetitutlonallty of the procedure as it has
developed through the years, partleularly in v1ew of the courts greater
sensrtivity to due process claims in credltors remedles after %n1adaeh
and Randone. A review of these dEC1510nS w1ll a1d in deterrlnlng their

. appllcabillty to the thlrd party 31tuat10n

V.S. Supreme Court Decisions .

In Snladach v. Family Finance Corp., 395 U.S5. 337 (1969),. the

United States. Supreme Court held uncopstitutional the prejudpment gar-
nishment of wages without notice and an opportunity for a hearing. prior
~ to. the takipg. The uncoustitutional taking in Snladach was the depriva-
. tion of the ‘“enjoyment of the earned wages™ which the court referred to
as a.''specialized form of property.’ Justice Parlan's concurring opin-
.ion spoke of the need for, notice and hearing “which are aimed at estab-
lighing the validity, or at least the probable validity, of the under-
lying claim against che alleged debtor before he can be deprived of his
_property or its unrestricted use.

In Fuentes v. Shevin, 407 U.S. 67 (i972), the court held Florida's
and. Pennsylvania's ex parte prejudgment replevin procedures unconstitu-
tional. .The court made clear that the force of $niadach was not. to be
. restricted to wages, despite the contrarv indications. in Sniadach it-
self. The property interest found to be entitled to the protection of
the Fourteenth Apendment was the pnssession and use of the household

?oods even though the debtors lacked full title to the goods and their
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claim to continued possession was in dispute. The court stated that ' it
is nonetheless a ‘deprivation' in the terms of the Fourteenth Amend-
ment.  The court also held that the opportunity for a later hearing and
damage award could not “undo the fact that the arbitrary taking that was
subject to the right of procedural due nrocess has already occurred,
In its statement of the holding, the court said that the procedures were
tunconstltutlonal because thev mork'a deprivaticn of propefty Witﬁout
due process of law insofar as thev deny tle right to a prlor opportunlty
" to be heard before chdttels are taken from their poOSSEessor. (Empha51s
:added ) :
Susplclons about the force of Fuertes (dec1ded by a & 3 vote, with
Justices Powell and Rehnquist not partlcipatlng) seemed to be confirmed
in WitcheLl v. o, T Frant Co., 416 U.8, 600 (19?&), which upheld the
Louisiana sequestraticn (replev1n) ﬁrocedure permlttlng pre;udgment
-selzure of the nroperty on the ex parte dpnlecetlon of the seller The
'_court emphaSIZed the fact that both the buyer and the seller had an
.1ntere5t in the property and stated that the property interests ef both
parties should be considered when deciding on the validity of the chal-
lenged procedure., The court found that the seller ‘would be most likely
to protect the value of the property. It also noted that a judicial
officer determinediwhether the ex parte writ should issue -and that the

debtor had an immediate opportunity to seek the dissolution of the writ

" ‘whereupon the creditor would have to prove the grounds for issuance.

The debtor could also file a boand to release the property. The court

"~ rejected the notion that the debtor was entitled to the use and posses-

sion of- the property until all issues in the case were judicially” ‘re-
‘solved at a full adversary hearing. Furthermote, the court notéd that
the . creditor had to file a bond to cover any damage or cost incurred by

the debtor because of the <aking. The couri found that the nature of

- the lgsues at stake and the ﬁrobabiltiy of being able to use documentary

"evidence minimized ‘the risk of abuse. Finally, the court said that it

was uicenvinced that the impact on the debtor of the -deprivation over-

- rode the interest of the c¢f¥editor in protecting the value of the prop-

erty and that even assuming 'a “real impact the basic source of* the
debtor's income remained unimpaired. Mitchell said that Sniadach and

Fuentes:



merely staid for the proposition that a hearing must be had before
one is finally deprived:of his propérty and do net deal 4t all with
the need for a preternination hearing where a full and immediate
‘post-terminaticn hearing is provided. The usuaj rule has been
"fwlhere only property rights are invelved, mere postponement of
the judicial enquiry is rot a denial of due process, if the oppor-
tunity given for ultimate judicial determination of liability is
adequate.’ [Quoting from Phillips v. Commissioner, 283 U.S. 58%
{1931).]
The court seemed te retreat from Mitchell and take several steps
back toward Sniadach and Fuentes in ¥orth feorgia Finishing, Inc. v. Di-
Chem, Tac., 419 U.8. 601 (1975}, which declared unconstitutional the
prejudgment garnishment of a corperation’s pank accdount based on the
affidavit of the creditor., This Georgia procedure, like the pracedure
in Mitchell, required_therfiling‘of a tond to protect the debtor from
_lo§s 0r damage and permitted the debtor to obtain the release of the
" property by filing'a bbnd.:_EOweVEr, the Supreme Court disapproved the
'procedure:because the writ was issuable by a court clerk rather than a
“'judge on conclusery allegétipns of the plaintiff without the opportunity
 ffbf an feagly,héaring.“ The court did not say that a hearing had to be
held before the writ was issued: 1it merely noted that a major defect was
_the lack of the opportunity for an early hearing. lowever, the court
did make clear that, for the purposes of the Due Process lause, 1t was
not going te distinguish between types of property--in particular the

wages in Sniadaeh, household goods in Fuentes, ond a corporation bank

account in-Horth Georgia Finishine-—-since the "~'nrobability of irrep-

arable injury in the latter case is sufficiently sreat so that some
procedures are necessary to guard agains the risk of initial error,
(Emphasis added.) (See also Justice Powell's concurring bpihion,
stating that the most compalling deficiency in the feorgia procedure is

=]

its failure to provide a prompt and adequate postgarnishment hearing, )

Lalifornia Decisions

In Randone v. Appellate Department, 5 Cal,3d 536, 488 P.2d713} 96
Cal. Rptr. 709 (1971}, the California Supreme Coﬁft'décléfed unconstitu-
tional the bBasic prejudgment attachment procedure since it did not ﬁr0~
vide for notice arid an cppartunity faor a hearing hefore property was at-

‘tached, did not strictly liwmit summary procedures to extraordinary
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circumstances, and did not adequately exempt aecessities from attach-
ment. . Decided between Sniadach and Fuentes, the California decision
seems to set a stricter due process standard than “iitchell and Jorth

- Georgia Finishing. Randone =nd Blair v, Pitchess, 5 Cal.3d 158, 486

‘P.2d 1242, 96 Cal. Rptr. 42 (1971) decided a month earlier, anticipated
Fuentes by reading Sniadach broadly to apply to the loss of use of the
debtor's property. In the normal case, absent extraordinary circum-—
stances, the creditor’s Interest in preserving a fund for the eventual
collection of the judgment was found not to be sufficient to upheld the
ex parte procedure. However, in fcotnote 2, the ceurt indicated some
willingness to balance the interests of the parties on a case by case

- basis:. '

We recognize, of course, that bank deposits, by their very nature,
are highly mobile and thus that a general risk mav arise that such
assets will b2 removed to avoid future execution. Ve do not be-
lieve&, however, that the mere potential mohility of an asset suf-
fices, in itself, te justify depriving all owners of the use of
such property on a general basis. TInstead, in balancing the com-
peting inteérests of all parties, we believe a more particularized

showing of an actual danger of absconding or concealing ia the in-
dividual case must be required.

This, of course, would still require an ex parte hearing before levy.

it is not clear what Randgne means by a ''significant interest’ since it
focuses on the potential duration of the prejudgment taking (three
vears): the dacision does not discuss the constitutional effect of the
defendant's .opportunity to quash the writ in this connection as does the

U.5. Sunreme, Court in “itchell and Yorth Georgila Finishing. The Cali-

fornia court did invalidate the postattachment exemption procedure which
placed the burden on the debtor to seek exemption of “'necessities” (even
though the Randones'bank account would appear not to have been ekempt}.
.. In. Adams v. Department of Motur Vehicles, 11 Cal.3d 146, 520 P.2d
961, 113 Cal. Rptr. 145 (1974), the court invalidated the sale provi-
sions of the garageman’s lien law, but upheld the pbssessory lien
itsélfron the grounds that the garageman had added his labor or materi-
als to the car and therefore had an interest in it. “To_strike down the
‘garégeman's pessessory lien would be to alter the status quo in favor of
an opﬁqéing clajmant: the garageman would be deprived of his possessory

interest precisely as were the debtors in Shevin {Fuentes] and Rlair.”




In footnote 15, the court noted: “{mnlicit in Shevin and Blair is the
policy of honoring that possessory right agtually vested in pessession,
~at least unt:il cohflictinﬁ claims of possession have been jndicislly re-
solved. That pelicy is consistent with the geveral policy of the law.
In Fmpfield v. Superior Soury, 33 €Cal. App.3d 105, 106 Cal. Rptr.
375 (1973}, the court of appeal ypheld tue lis pendens statute {Code
Civ. Proc. § 409 et seq.) agairat tne argument that it deprived the
property owner of a significant piroperty interestc without due process.

In rejecting this challenge, the court siated:
The notice of 1is pendens does not deprive petiricners of neces-
.slties of life’ or any sienificaut property interest. . They may
st11ll use the property and eniovy the profits from it. [Citing
" Randone at 544, fn.4.1 Ooneededly. the mar¥ecability of the prop-
erty may be impaired to s,mme lepgrec, but the countervailing inter-
est of the statz iy an ovderly recovding and notice system for
transactions in real properiy makes imperative notlce to buyers of
property of the pending cause of actinn coucerning that property.

In Raipoza v. Sperl, 34 Cal. App.3d 560, 110 Cal. Rptr. 296 (1973),
the court of appeal upheld the procedure fcr the postiudgment garnish-
ment of ﬁéges againsc_thé claim thet notice and hearing on the amount of
the exemption was requived hefors lewy, e court continued:

' Tn charactervize levies of execution as 2 “taking 1is non-
productive. Without doubt, a levy of execution involves a taking

in the sense that the debtor is deprived of an interest in some-
thing of value against nis will.' %he focus, nowever, must be on

the process’ and here the gquesiion is simple: Is it consistent
with due process to require the judement dehtor to apply for and
"prove. the vignt’ £o an exaspiiosn zfter seizure, rather than to
insist that the eredicer nrove in o pre-seizure hearing that argu-
ably éxempt nroperty is subiest to levy? * :
The court concluded vhet the Tormer procedure is consistent with due
process since wage axexdhions are o matter of lepisiative choice”
rather than constitutionaliy arotectrad —ights such as freedeom of speech
‘and “that Ti]t is ewihenrliy reasonableé tu placé thé burden of applying
for and proving that wages are =xeupt on the debtor. who.knows bhest what
is 'necessary for thzuse’ of his familv: . . . Surely he is in a
better pesition to prove his need for the garnished wages, than the
creditor is te disprove it.” It should o> noted. heowever, that this
legic would not apply to exemptinns which hy statute are automatically

exempt:; apparently the court believes that 1t 1s for the Legislature to



determine which exemptions are automatic and which must be claimed. The
California Supreme Court denied a hearing in Raigoza (Dec. 53, 1973).

Similarly, in Phillips v. Rartholomie, 46 Cal. App.3d 346, 121 Cal.
Rper. 56 (1975), the court of appeal rejected the contention that the
judgment debtor was entitled to a hearing to determine whether the
debtor's checking account was exempt before it was levied upon. In this
‘tdse the money was derived from Jocial Security, AFDC, -county welfare,
cand veteran's benefits~-all of which are not subject to execution. The
court followed Rairoza by holding that it is reasonable to require the
debtor to claim the exemptions.

In In re Marriage of Crookshanks, 41 Cal. dpp.3d 4?5 16 Cal. Rptr.
iﬂ (1974), the court of appeal answered a constitutional challenge to
the issuance of a writ. of execution to enforce court-ordered child sup-
- port by stating breadly that the

Sniadach~2andane rationale is inapplicable to a California writ of
execution.

Sniadach and Randone, relying upon the proposition that no

" person may be deprived of a substanrial property right, including
the right of immediate possession, without due process of law, re-
quire notice to the debtor and a hearing as a prerequisite to the
issuance of a writ of attachment or parnishment except in special

_circumstances. The hearing must prima facie establish an obliga-
tion and its nonpayment. In the situation of a writ of execution,
the ]udgmentrupon which it issued establishes the oblication of the
debtor. The judgment itself was rendered in a proceeding in which
the debtor had an opportunity to be heard. 1In the situation of a
writ of execution, the debtor is afforded ample legal protection on

_,the issue of payment since Code of Civil Procedure Section 675

" gives him the right to insist upon a satisfaction of judgment being
filed and recorded on the reglsfer of actions as he makes his
payment. . . . Mo writ of execution can issue on a satisfied judg-
ment.

%npellant seeks to avoid the inevitable consequences of the
California statutery scheme v arguing that in some circumstances
equitable considerations may prevent the enforcement of a valid
unpaid judgment. The argument fails since the Sniadach-Randone

‘rule requires only a prima facie and not conclusive showing as a
nrerequisite to the issuance of a writ. While equitable considera-
‘tious mav be pertinent in a motion to qua ash a writ of execution,
‘the possibility that they may exist does not detract from the
requisite prima facie case.




fme court has hinted at the uncongtitutionality under the prin-
ciples set forth in Randone of using a levy to assert a fraudulent
conveyance. In Lauer v. Zose, 60 Cal. App.3d 493, 131 Cal. Zper. 697
(1976), a former wife caused a writ of execution to be levied on real
property which her former husband had quitclaimed to his second wife on
the ground that it was a fraudulent conveyance. The opinion concludes

with the following discussion:

Assuming that a bidder could be obtained and a sale consum-
mated, recordation of the deed evidencing the sale creates a cloud
upon the title which can only be removed by a judicial determina-
tion of the interest purchased. In this respect the result is not
unlike the prior law which permitted pvejudgment attachments de-
priving a debtor of property before notice or hearing and which was
declared invalid by the Supreme Court in Randone v. Appellate
Department . . . . Although ne question of due process arises as
to sale under writ of execution of {the former husband's] property
since he is the judgment debtor, we conclude that the rationale of
Randone suthorizes judicial interference with an indiscriminate
sale affecting fthe second wife's] property without due process of
law. ot being a party to the action between {[the former wife and
husband, the second wife] has had no opportunity to establish that
the property was her sole and separate property.

The court also states, however, that no question of lack of due process
arises in this case because the former husband {apparently upon raceiv-
ing notice of sale} moved to quash the writ and restrain the sale, which

motion was granted after a noticed hearing.



